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XOOOXXKX (the applicant) applied to the Ofice of Wrker Advocacy of
t he Departnment of Energy (DOE) for DOE assistance in filing for state
wor ker s’ conpensation benefits. The applicant’s late husband (the
wor ker) was a DOE contractor enployee at a DOE facility. Based on a
negative determi nation from an independent Physician Panel, the DOE
O fice of Wrker Advocacy (OM or Program O fice) determ ned that the
applicant was not eligible for the assistance program The applicant
appeal s that determ nation. As explained below, the appeal should be
deni ed.

| .  Background

The Energy Enpl oyees Cccupational |11 ness Conpensation Program Act of
2000 as anended (the EEQO CPA or the Act) concerns workers involved in
various ways with the nation’s atom c weapons program See 42 U S.C
88§ 7384, 7385.

This case concerns Part D of the Act, which provides for a DOE program
to assist Department of Energy contractor enployees in filing for state
wor kers’ conpensation benefits for illnesses caused by exposure to
toxi c substances at DOE facilities. 42 U. S.C. 8 73850. The DOE Ofice
of Worker Advocacy is responsible for this programand has a web site
t hat provi des extensive information concerning the program 1/

Part D establishes a DOE process through which independent physician
panel s consi der whet her exposure to toxic substances at DOE facilities
caused, aggravated or contributed to enployee illnesses. GCenerally, if
a physician panel issues a determ nation favorable to

1/ See www. eh. doe. gov/ advocacy.



the enployee, the DOE Ofice of Wrker Advocacy accepts the
determ nation and assists the applicant in filing for state workers’
conpensation benefits. |In addition, the DOE instructs the contractor
not to oppose the claimunless required by law to do so, and the DOE
does not reinburse the contractor for any costs that it incurs in
opposing the claim 42 U.S.C. 8§ 73850(e)(3). The DOE has issued
regul ations to inplenent Part D of the Act. These regul ations are
referred to as the Physician Panel Rule. See 67 Fed. Reg. 52841
(August 13, 2002) (to be codified at 10 C.F. R Part 852). As stated
above, the DOE Ofice of W rker Advocacy is responsible for this
program

The Physician Panel Rule provides for an appeal process. As set out in
Section 852.18, an applicant may request the DOE's O fice of Hearings
and Appeals (OHA) to review certain Program Ofice decisions. M
appl i cant nay appeal a decision by the Program O fice not to submit an
application to a Physician Panel, a negative determnation by a
Physi ci an Panel that is accepted by the Program Ofice, and a final
decision by the Program Ofice not to accept a Physician Panel
determ nation in favor of an applicant. The instant appeal is filed
pursuant to that Section. Specifically, the applicant seeks review of
a negative determ nation by a Physician Panel that was accepted by the
ProgramOfice. 10 CF. R 8§ 852.18(a)(2). See Wrker Appeal (Case No.
TI A-0025), 28 DCE 80,294 (2003).

In her application for DOE assistance in filing for state workers’
conmpensation benefits, the applicant asserted that her husband worked
at the DOE s Oak Ridge K-25, K-31 and K-33 plants in Oak Ridge,
Tennessee from 1971 through 1982. During that time, he was a “Cascade
Supervisor,” a position that involved machinery repair, thereby
exposing him to toxic chem cals used for machinery-cleaning. The
applicant believes the exposure caused her husband’'s 1977 and 1982
heart attacks, his 1980 coll apsed Iung and a rash whi ch he devel oped in
1977.

The Physician Panel issued a negative determ nation on this claim The

Panel found that the worker’s illness did not arise “out of and in the
course of enploynent by a DOE contractor and exposure to a toxic
substance at a DCE facility.” The Panel based this conclusion on the

standard of whether it believed that “it was at |least as |ikely as not
that exposure to a toxic substance at a DOE facility during the course
of the worker’s enpl oyment by a DOE contractor was a significant factor
in aggravating, contributing to or causing the worker’s illness o
deat h.”



In considering the worker’s heart attack, the Physician Panel found
that the worker’s “exposure to nethylene chloride was m ninal and not
a factor in the devel opnent of this claimant’s nyocardial infarction.”
2/ The Panel noted that an explanation for the worker’s heart attack
m ght be his history of snoking and hypertension.

The worker’s skin rash was di agnosed as psoriasis or actinic keratosis.
Two of the three panel nenbers found that the rash was “not reflective
of occupational dermatoses.” 3/

The Panel reached a unaninous decision that exposure to a toxic
substance was unrelated to the worker’'s collapsed | ung. The Panel
noted the individual’s snoking history as the nost probable cause of
this condition.

2/ The Panel’ s determnation on this illness was not unani nbus. One
Panel nmenber believed that exposure to nethylene chloride
“suggests a possi bl e association” with his nyocardial infarction.
For this reason, this physician decided that exposure was a
contributing factor to the heart attacks. However, this Panel
menber used an incorrect standard in reaching his decision. As
i ndi cated above, the “at least as likely as not” standard is
applicable in these cases. However, wultimately, it nakes
difference here, since this Panel nmenber was in the mnority. W
recomrend that future Panel nenbers review their determ nations
carefully in light of the correct standards.

3/ The third Panel nenber stated that “there was no evidence” of the
worker’s conditions as “being an occupational dermatitis, but
in the absence of patch testing or biopsy findings the
possibility of an occupational . . . dermatitis cannot be ruled
out.” Based on this possibility, this Panel nenber decided that
exposure to a toxic substance was a contributing factor to the
skin condition. As discussed in Note 2 above, this standard is
incorrect. Again, however, it nmakes no difference in the outcone
of the case.



1. Analysis
The applicant seeks review of the Panel’s determ nation.
A. Heart Attack

The applicant clains that the Panel incorrectly found that snoking and
hypertensi on were the causes of her husband’ s heart attack. She clains
that her husband did not take up snmoking until after he had his first
heart attack in 1977. She also contends that there is considerable
evidence that the worker had normal bl ood pressure and that he has no
hi story of hypertension. Thus, the applicant chall enges the information
that the Panel used to state what it believed were the nost likely
causes of the worker’s heart condition. However, the Panel’s
specul ati on as to what m ght have caused the worker’s heart attacks is
not a proper basis for appeal in this case. The Panel determ ned,
using the correct regulatory standard, that exposure to a toxic
substance was not a cause of the worker’s heart attacks. Thus, even if
the Panel were incorrect in attributing the worker’s heart attacks to
smoki ng 4/ and hypertension 5/, this does not nean that it was
incorrect in its determnation that the disease was not caused by
exposure to a toxic substance. In this regard, the applicant has
pointed to no information in the record suggesting that the heart
attacks were related to exposure to a toxic substance at a DCE
facility. Consequently, there is no basis for any reversal or remand
on this issue.

4/ The applicant argues that the worker did not begin to snoke until
after his first heart attack in 1977. After reviewing the record,
we recognize that there is sonme discrepant information on this
poi nt . However, overall, we believe that it is clear fromthe
worker’s own statenments that he snoked at | east 20 cigarettes per
day beginning as early as 1960. E.g. Record at 139. In any event,
as we indicate above, the worker’'s snoking habits are not the
determ native factor.

5/ The applicant correctly points out that there is considerable
information in the record to the effect that the worker did not
suffer fromhypertension. E.g., Record at 154-65. However, as

stated in Note 4 above, the Panel’s speculation as to what m ght
have been t he cause of the worker’s condition, even if incorrect,
does not forma basis upon which to remand this case for further
consi derati on



B. Skin Rash

In her appeal, the applicant contends that there is a possibility that
the worker’s skin rash was caused by |upus. She also mmintains that
the Panel “could not possibly rule out any possibility of occupationa
dermatitis.” As discussed above, the standard to be applied in these
cases is whether it is at least as likely as not that exposure to a
toxic substance at a DOE facility was a significant factor in
aggravating, contributing to or causing the worker’s illness or death.
The Panel applied that standard here, and there is sinply no evidence
in the record to suggest that the Panel’s conclusion was incorrect.
The standard that the applicant proposes, whether there is any
possibility that the disease was caused by toxic exposure, is not
applicable in these cases. Mreover, the applicant has not pointed to
any data in the record either contradicting the Panel’s determ nation
or suggesting that the Panel’s overall decision was in error.
Accordingly, we nust reject this aspect of the appeal.

C. Coll apsed Lung

The applicant believes that exposure to toxic substances cannot be
ruled out as the cause for the collapsed lung. She points out that in
their determnation, the Panel nenbers acknow edged that “pul nonary
function tests showed only mninmal changes indicative of chronic
t obacco use.” The applicant therefore challenges the Panel’s
concl usion that snoking was the cause of the worker’s collapsed | ung.
As we pointed out in the discussion above regarding the worker’s heart
condition, the Panel used the correct standard in reaching its
conclusion that the lung condition was not related to exposure to a
toxi c substance at the DCE facility. The fact that the Panel may not
have correctly identified the actual cause of the condition clainmed
does not formthe basis for a remand in this case.

The applicant has not shown any errors in the Panel’s determ nation.
She has not furnished any contrary information suggesting that the
Panel erred. She has not provided, for exanple, a diagnosis fromthe
wor ker’s own physician indicating that his conditions were caused by
exposure to a toxic substance at a DOE site. See, Wrker Appeal (TIA-
0029), 28 DCE 1 80,303 (Cctober 1, 2003).

The applicant’s belief, with nothing nore, is not convincing. It does
not establish any deficiency or error in the Panel’s determn nation.



Because the applicant has not identified a deficiency or error in the
Panel s determ nation, there is no basis for an order renmanding the
matter to OM for a second Panel determ nation. Accordingly, the
appeal shoul d be deni ed.

IT 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0044 be, and
hereby is, deni ed.

(2) This is a final Oder of the Departnent of Energy.

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e: February 26, 2004



